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REPLY BRIEF OF PETITIONER-APPELLANT 


The brief of appellee makes no argument that 
jeopardy had not attached when the jury was impaneled and 
swom during petitioner's first trial, It also fails to 
set forth any facts supporting the contention that the 
alleged threats to witnesses could be attributed to 
defendant, who was incarcerated when the threats were allegedly 
made, Moreover, there is no factual support showing that 
petitioner was even aware that the alleged threats had 
been made. 

Instead, appellee places full reliance upon the 
discretion of a trial judge under the doctrine of manifest 
necessity. The question presented by this position of 
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appellee is whether a rule of law allowing retrial after 
the discharge of the jury in this case would permit a 
prosecutor to harrass criminal defendants by first stib- 
jecting them to jeopardy and then discontinuing the trial 
because he had failed zo assure the presence of all 
necessary witnesses. The principle of Downum v, United 
States , 372 U.S, 734 C1963) , would prohìbit sucli a rule of 
law and there are no subsequent decisions by the Supreme 
Court which would justify the result reached by the District 
Court in dismìssing the petition for habeas corpus. 
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